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Education (Additional Support for Learning) (Scotland) Bill

1
Afasic Scotland welcomes the opportunity to submit evidence to support amendment to the current legislation designed to ensure that children and young people who need additional support to enable them to benefit from the education to which they are entitled, receive that support.  

2
Afasic Scotland is party to the joint submission led by the Govan Law Centre  but is also submitting this separate submission  which goes beyond the consultation framework circulated and reflects consultation with our membership and experience.

3
  Afasic Scotland is a parent-led organisation and part of Afasic (UK),  established in 1968 to work on behalf of children and young people with speech and language difficulties and supporting their parents and carers. As part of our core work, we provide training for teachers and others working with children and young people with speech and language impairments. Our training events are marked by a commitment to collaborative practice and all professional events are attended by a mixture of teachers, speech and language therapists and others who work to support learning.  The events are always open to and attended by parents as we believe that professionals and parents should work together in the interests of the child/young person. We also provide information and training for parents to help them understand the network of services which their child may be involved with, their child’s educational entitlement and the rights and responsibilities of all parties and support parents to secure the service provision needed for their child.  In working with and for parents, Afasic advocates collaboration,  co-operation and conciliation as the best approach to securing a positive relationship with service providers and the best and most informed structure of additional support to the child or young person.

4
In the main, our members welcomed the development of the concept of additional support needs and what was believed to be a genuine attempt to establish a legislative framework which would encourage new and improved practice in meeting the needs of children. The opportunity which the Scottish Government has created to consider the effectiveness of the current legislation and bring forward amendments in light of experience in implementing the  ASL Act and developing practice is also welcomed.  .

That said, the experience of members of Afasic and their children, and the feedback we receive, suggests that the amendments proposed, while welcome in themselves,  will not address some remaining weaknesses in the legislation.   Our experience reflects a significant variation in practice across Scotland  

   

5
It is a given, that membership of an organisation such as ours is driven by parental worries about their child, a need for more information and support and a fear for their child’s future in school and beyond.  Many of our members go on to report good relationships with service providers and increasing confidence in the services provided, but for a significant number the experience is less  positive and we are aware of much variation in practice across Scotland, of differences in interpretation of the ASL Act and of understanding of and commitment to the spirit of the Act.

6  “Significant” 

In establishing the criteria for opening  a CSP the ASL Act uses the term “Significant” support but  does not define the term.  The provision of Speech and Language Therapy has moved towards a consultancy model, partly as a result of developing practice, but also partly as a result of the policy of inclusion whereby the logistics of supporting children within a range of mainstream schools means that SLTs increasingly do so by visiting the school and planning a programme with the teacher/classroom assistant.  Afasic finds that although this  type of support requires more planning it is often not deemed “significant” and a CSP is not opened.  The quality of the collaborative working will be significant and any breakdown in the arrangement will be significant to the child.

We ask that the term “significant” be defined to include any support where support from a profession other than education be included and weight given to the significance to the child. 

7   Equality before the law remains an issue.  

i) Currently neither parents nor children have  rights to assistance to secure legal representation to help them take forward their case.  It is understood that in drafting the original legislation and building in mechanisms for mediation  and rights to support/advocacy, the intention was not to over-legalise the structure and to seek to resolve issues within a more supportive environment. It is accepted that this position is well-intentioned. However, it leaves parents and children in an unequal position, arguing what may well be a justifiable cause against professional educational officers of the education authority  who may be advised and represented by legal professionals from that authority,  at public expense. There is already evidence that the mediation  structure is achieving some measure of success. In those cases which go to a hearing, parents and children should be entitled to parity before the law in seeking what they believe to be a legal entitlement.  Some parents can afford to secure legal representation – which can be costly – many cannot. These parents may also be the ones least able to take forward their own case and to fulfil their own duty to their child.   

ii) The recent development to fund advocacy services within the ASL Tribunal system is welcomed but additional support to secure settlement outwith the tribunal would be welcomed.  While Section 11A of the ASL Act gives both parents and children the right to support/advocacy there is no duty on anyone to provide or fund such a service.    A number of short-term initiatives to fund advocacy projects and services point to the need for such a service but without funding, these independent advocacy services cannot be sustained. A right which carries no matching responsibility is meaningless.  Children and young people affected by speech and language impairments are amongst those least able to advocate on their own behalf. They do not necessarily have parents or carers who can do so either.

8
Health agencies 

Speech and Language Therapy services play a key role in supporting children and young people with speech and language impairments both directly and indirectly. Afasic Scotland has always expressed concern that a service which may be critical to supporting a learning need is not a direct party to the Act. The recent obiter from Lord Wheatley (CSOH) 2008 serves to emphasise that the good intentions behind the Act may not necessarily be interpreted or implemented.  Afasic is concerned that since the ASL Act, the right to provision of Speech and Language Therapy, which may be essential to meet a child or young person’s learning has not been recognised. Previously, by extension, if a speech and language difficulty was identified as constituting a special educational need,  the responsibility lay with the Education Authority to provide such therapy and funding was provided to Education Authorities for that purpose.  Contracts with the Health Trust were the preferred option for providing this service and Afasic is aware of many areas where the relationship works well and new approaches have been successfully developed. However, we also have experience of areas where the relationship between the Education Authority and the Health Board is less good, of threats of breach of contract, of requests to us for private therapy service providers, and practice which may look collaborative on paper, but in practice fails to reach the children.  Compacts and concordats do not secure children’s rights.  

The ASL Act Section 23 names “Health Boards” as an appropriate agency under the Act and empowers Scottish Ministers to ensure compliance by regulation. Afasic asks that Health Boards who are party to the provision of Additional Support to meet an identified need, should be a direct party to the Act and that  compliance within a CSP should be subject to the ASL Tribunal and the Courts. 

9
Transition

i)  Anecdotal evidence from parents suggests that insufficient recognition is being given to the planning which is central to meeting additional support needs.  The purpose of early identification of needs must be to ensure that an authority can plan and make provision for meeting those needs. Members continue to report  transition from pre-school to primary where concerns about support remain. 

ii) Transition from school to college also remains problematic, particularly where there are Additional Support Needs but no CSP.  While colleges have a duty to provide for students with additional support needs and a further duty under the Disability Discrimination Act, significant forward planning is required if students are to be properly supported to access mainstream vocational education.  

10
The  right to be heard

Afasic Scotland supports the right of children and young people to be heard, and has carried out research to explore the participation of young people with speech and language impairments in the decision making process around their learning.  We are aware of significant moves towards consulting young people but are concerned that young people with communication difficulties need significant support if this is to be meaningful. Recent experience also raises concerns that as young people are being “involved” meaningfully or otherwise, parents are being excluded.  Children and young people with additional support needs have views and they have a right to have these vies heard. However, parents also have a duty to their children and may often (although not always) be best placed to help their child articulate their views. In recent cases involving transition from school to college we have become concerned, not just  at the exclusion of parents, but at the failure to notify parents that transition planning meetings might be taking place and that the young person would need to be prepared for the meeting.  The system is not yet characterised by the openness and transparency which should be the hallmark of services which are committed to doing the best for the child or young person.   

11
Monitoring

Parents frequently asks us if no one questions how  the authority implements the ASL Act  or if it’s all down to them, citing as a past example (2000), how £6m of government funding to improve speech and language therapy was diverted by most authorities  for other unrelated purposes. Although this action is now historic it serves alongside experience to lead parents to question how authorities are encouraged to fulfil their obligations and monitored to ensure compliance.

Afasic Scotland asks the Scottish Government to consider how best the authority could be monitored and to take action to include the implementation of the ASL Act in monitoring or inspection processes.
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